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ABANDONED PROPERTY: TITLE TO TREASURE RECOVERED IN
FLORDA'S TERRITORIAL WATERS
The Conflict
For most, the words "sea treasure" will evoke visions of a Blackbeard or
Henry Morgan sailing the Spanish Main. Florida's modem treasure hunter,
however, is usually a corporation, not a pirate, which expends generous sums
on sophisticated equipment' to detect and recover precious metals that are
not only submerged, but often covered with sand due to ocean currents
and tidal movements.
Treasure may aptly be called Florida's newest natural resource. History
records that in 1715 a Spanish armada of eleven ships, appropriately named
"The Silver Fleet" left Havana, Cuba, bound for Spain with a cargo of gold
and silver treasure collected throughout Central and South America. Ten of
the eleven ships were wrecked upon Florida's off-shore reefs during a hurricane. According to the ships' manifests, treasure valued at $6.5 million was
lost.2 It is impossible today to compute the worth of the lost treasure since
mere passage of time vastly increases the value of a single coin as a collector's
item. It is, therefore, not surprising that the accidental treasure finds by
scuba divers over the last five years have resulted in a modem day gold rush.
Obviously, those who invest their time and capital in treasure hunting
operations expect to retain portions of what they have recovered, or at least
its reasonable value. In addition, one locating submerged treasure might
naturally expect property rights in rem to accrue with the discovery. The
latter expectancy has been totally frustrated by recent enactments by the
Florida Legislature, and the former is now subject to administrative determination. The Archives and History Act of 1967 declares that it is the
"policy of the state that all . . . objects having.. . . historical . . . value
which have been abandoned on... state owned sovereignty submerged lands
shall belong to the State of Florida with title thereto vested in the Florida
Board of Archives and History . .."3 Apparently no property right whatever
is gained by those who discover sunken treasure in sovereignty waters.
The following examination of the law governing title to abandoned sea
treasure is based upon an analysis of the English and American common law
rules, with particular attention to Florida case law and relevant enactments
by the Florida Legislature. The interests of the finder as opposed to those
of the state must be considered at every stage of the investigation. Particular
emphasis is placed upon the Florida Archives and History Act of 1967 and
the Antiquities Act of 1965, which the former replaced. An amendment to
the present statutory scheme that would strengthen the finder's rights in some
1. Two amateur skin divers are reputed to have purchased a $70,000 specially equipped
ship exclusively for treasure salvage. See W. HELLiER, INDIAN Rivm, FLORIDA'S TRFA.suRE
CoAsT 121 (1965).

2. Id. at 115-16. This figure must be liberally increased to compensate for the wellknown propensity of Spanish sailors to smuggle New World treasure for their own use.
3. FLA. STAT. §267.061 (1) (b) (1967).
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respects is briefly suggested as a possible improvement on the present, basically
sound, Florida law.
British Rule
Any discussion of Florida's statutory claim to abandoned treasure would'
be ineffective without a presentation of the common law rules in this area.
Otherwise, it would be impossible to measure the extent of legislative
departure. In addition, since the Archives and History Act purports only to
effect title to historical artifacts, the common law is still in force with regard
to nonhistorical, abandoned property recovered in Florida waters.
According to Blackstone, goods lost at sea fell into four categories: (1)
wreck, (2) flotsam, (3) jetsam, and (4) lagan. To be classified as wreck it
was necessary for the goods to come to land following a shipwreck. Flotsam
was goods from a wrecked vessel that continued to float. Jetsam and lagan
were not results of shipwreck, but were categories of goods cast from a ship
to lighten its load during heavy seas. Jetsam was goods that sank and lagan
was similar goods marked with a buoy to facilitate recovery.4 It is essential
to remember that flotsam, jetsam, and lagan were all potentially wreck,
provided they somehow reached shore.
By the early common law, goods that reached shore (wreck) belonged
to the Crown as part of the king's prerogative. 5 Though the origins of this
rule are obscure, its validity prior to 1274 is supported by the fact that it was
specifically enunciated by statute during the reign of Edward I, commonly
called the English Justinian. Since that prolific legislator did more than any
other English monarch to codify the existing laws and customs, 6 it is indeed
likely that the Statute of Westminster of 1275 merely codified a previously
existing rule of law. The statute explicitly recognized the right of the
7
sovereign to wreck:
Concerning wrecks of the sea, it is agreed, that where a man, a dog,
or a cat escape quick out of the ship, that such ship nor barge, nor
anything within them, shall be adjudged wreck; but the goods shall be
saved and kept by view of the sheriff, coroner, or the king's bailiff,
and delivered into the hands of such as are of the town where the goods
were found; so that if any sue for those goods, and after prove that
they were his, or perished in his keeping, within a year and a day, they
shall be restored to him without delay; and if not, they shall remain
to the king and be seized by the sheriffs, coroners, and bailiffs, and
shall be delivered to them of the town, which shall answer before the
justices of the wreck belonging to the king.
Blackstone asserts that the statute's purpose was to soften the rigorous
law of wrecks "in favor of the distressed proprietors" by providing a year
4. 1 BLACr srOi,

COMMNTARIS

*290-94.

5.

Id.

6.

W. LuNT, HISTORY OF ENGLAND 190 (4th ed. 1956).

7.

Statute of Westminster of 1275, 3 Edw 1, c.4.
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and one day in which the owner could sue for recovery.8 It is to be noted
that the statute's language applies only to wreck without mention of flotsam,
jetsam, or lagan. This coincided with the view held by Bracton that the king
could not claim jetsam, flotsam, or lagan at common law before it reached
shore - thus becoming wreck. 9 Nonetheless, it was held in Constable's Case,',
that the sovereign's common law prerogative extended to those goods as well,
and that the Statute of Westminister applied to only one segment of the
early common law rule.
Another crown prerogative significantly affecting title to treasure found at
sea is that of "treasure trove." Bracton believed that this common law
prerogative allowed the king to assert title to all abandoned treasure, no
matter where found." Blackstone, however, contended that the term "treasure trove" encompassed only "gold or silver in coin, plate, or bullion . ..
found concealed in a house or in the earth or other private place, the owner
thereof being unknown.

...
12

Though agreeing with Constable's Case that

the king could assert ownership to flotsam, jetsam, and lagan as well as to
wreck, Blackstone nevertheless concluded that treasure trove found in the sea
or upon the earth was no part of the king's prerogative, and thus belonged
to the finder by occupancy. "[S]o it seems it is the hiding, and not the
abandoning of it, that gives the king a property .... 13 Blackstone believed
that this prerogative was based upon the need to protect the king's right of
coinage rather than to provide a source of royal income since by the earliest
14
common law all treasure trove went to the finder:
Formerly all treasure trove belonged to the finder .... Afterwards it
was judged expedient . . . particularly for the coinage, to allow part

of what was so found to the king; which part was assigned to be all
hidden treasure; such as is casually lost and unclaimed, and also such
as is designedly abandoned, still remaining the right of the fortunate
finder.
Apparently the finding of a hidden cache of precious metals was thought to
be prima facie evidence of counterfeiting, a serious offense indeed at common
law.15 But Blackstone seemingly felt that the king's right of coinage was
adequately protected without an extension of his prerogative beyond hidden
stores of money found on land. Perhaps his view can partially be explained
by the fact that depriving the finder of his title was contrary to the "occupancy-ownership approach traditional to the common law.

...
16

1 BLACKSTONE, COMMENTARIES 0290.
9. See Constable's Case, 77 Eng. Rep. 218, 223 (K.B. 1601).
10. Id.
11. Kenny & Hrusoff, Ownership of the Treasures of the Sea, 9 WM.& MARY L. REV.
383, 387 (1967).
8.

12.

1 BLACKSTONE,

COMMENTARIES

0295.

13. Id.
14. Id. at *296.
15. Coinage offenses were treason at common law. See 3 J.
CRIMINAL LAW OF ENGLAND

STEPHEN,

HISTORY

OF THE

177-79 (1883).

16. Kenny & Hrusoff, supra note 11, at 389.
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No cases are to be found, however, that either accept or reject Blackstone's
well-reasoned view. In Talbot v. Lewis,- abandoned Spanish coins were found
partially embedded in the seashore sand. The treasure trove issue was carefully skirted by the English court, which resorted to a presumption that the
coins must have come from a wrecked vessel. Thus, the law of wreck rather
than treasure trove was applied, and Blackstone was ignored.
Talbot v. Lewis, not decided until 1834, followed a series of cases beginning in 1798 that had firmly established the modem English view that ownership of all derelict property at sea is in the sovereign as against all but the
original owner. But at the time of the American Revolution this rule was
far from recognition, thus permitting American courts to follow a different
judicial course.
The landmark British case in this area was The Aquila,18 decided in 1798,
involving a ship and its cargo found derelict at sea. The ship was returned
to its owner, but the cargo was condemned as unclaimed. The finders contended that they had acquired title by occupancy. The court held for the
9
sovereign:2
It will depend, therefore, on the law of each country to determine,
whether property so acquired by occupancy, shall accrue to the individual finder, or to the Sovereign, and his representatives? And I consider
it to be the general rule of civilized countries, that what is found
derelict on the seas, is acquired beneficially for the Sovereign, if no
owner shall appear.
The paucity of cited authority indicates that the court could easily have
arrived at the opposite conclusion.
The King v. Property Derelict,2 0 an 1825 decision, is also significant in

that it followed the Aquila decision without question, thus obviating the
possibility of future conflict. In that case quantities of gold coins along with
other valuables were removed from a deserted ship, which from its waterlogged condition appeared to have been drifting for several months. In a brief
opinion, the court required the rescued property to be returned to the
admiralty court by the officers and crew of the finding vessel among whom
the goods had been divided. It was asserted that the law did not sanction
a private distribution -that the property must either be returned to the
original owners or condemned to the crown as a droit of admiralty.
Thus, by 1825 the right of the sovereign to all derelict property found
at sea was firmly established. This right, however, was subject to one qualification well illustrated by the 1924 decision, The Turbantia.21 That case
turned on the distinction between property abandoned to such an extent
as to be subject to certain lesser rights in rem such as salvage liens or rights
of possession, and truly abandoned property deemed to be without owner.
17.
18.
19.
20.
21.

172 Eng. Rep. 1383 (E. 1834).
165 Eng. Rep. 87 (Adm. 1798).
Id. at 89.
166 Eng. Rep. 136 (Adm. 1825).
[1924] Eng. L. Rep. 78 (Probate Div.).
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The Turbantia was a torpedoed vessel, lying at the bottom of the North Sea,
which was thought to contain gold specie. The plantiff salvage company had
worked at raising her for a considerable period of time when a rival company
arrived, which proceeded to interfere with the plantiff's lines and buoys and
to send down rival divers. In plantiff's suit for injunction, the court held
that the plantiff had a sufficient possessory right to warrant injunctive relief,
although it pointed out that the intent of the original owner to abandon
must be clearly shown before actual ownership of the vessel could be placed
in issue.22 The court thus recognized the distinction between abandonment
of ownership and abandonment of possession, the latter giving rise to the
right of possession in the finder subject to the payment of a salvage award by
either the rightful owner or the Crown.
Today, then, ownership of abandoned sea treasure is settled in favor of
the sovereign in Britain. At the time of the American Revolution, however,
the English rule was far from clear. In the absence of lucid case law, commentators must be relied upon to determine how treasure found at sea would
have been treated in 1776. If Blackstone is to be accepted, title to recovered
treasure would inure to the finder by occupancy. This result follows from the
inability to classify treasure as flotsam, jetsam, lagan, or wreck. The doctrine
of treasure trove, likewise, would not apply since sea treasure could hardly
be classified as intentionally concealed valuables found on land. It is not
strange, therefore, that American courts have consistently supported the claims
of the finder.
American Rule
It is established in the United States as well as in Britain that the ownership of derelict goods found at sea is not in issue unless the original owners
have abandoned their property therein.2 3 Statutory periods are often allowed
during which an owner can reassert his title to derelict property.24 On the
other hand, it is equally well established that owners of sunken or derelict
property may so effectively abandon it as to divest themselves completely of
title and ownership.2 5 Abandonment is generally considered to be a fact
question 26 consisting of a dual inquiry into act and intent, the intent to
abandon being foremost.27 Once abandonment is established, American
courts have consistently held that title to the goods vests in the finder by
occupancy.28 Contrary to the British rule, the rights of the sovereign have
been completely subordinated to those of the finder.2 9 Apparently, American
courts view goods abandoned at sea like abandoned goods in general that,
22. Id. at 87.
23.

Annot. 63 A.L.R.2d 1369, 1372 (1959).

24.

See, e.g., FLA. STAT. §715.01

(1967).

25. Annot. 63 A.L.R.2d 1369, 1372 (1959).
26. Id. at 1373.

27. Id.
28.

See, e.g., cases

cited

63 A.L.R.2d 1375 (1959).

29. Id.
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having returned to a state of nature, become subject to appropriation by the
first taker who reduces them to possession.30
Though American courts have acknowledged the existence of the British
rule as established by The Aquila in 1798, they have not followed it for a
variety of reasons. The English common law applicable in this country is
generally that which existed prior to 1776 in the American colonies, as
modified by local institutions. At least one court has therefore held that
since colonial custom prior to that time was to the contrary, the severe
English rule with regard to wreck did not become part of the American
common law. 3' The obvious argument to the effect that United States' courts
should not be bound by a British rule that did not evolve until 1798, twentytwo years after the Declaration of Independence, has seldom been used. This
argument has been accepted by courts under other circumstances.3 2 Perhaps
its use has been hampered by fear of the fictional counterargument that the
common law is a brooding omnipresence, existing without reference to time,
to be discovered by judges.
In addition, American courts have easily found exceptions to the confused
English law as it existed prior to 1798. In Murphy v. Dunham,3 the concept
of the sovereign's prerogative was expressly rejected with respect to the ownership of a load of coal found at the bottom of Lake Michigan. The court
concluded that the Statute of Westminster extended the sovereign's prerogative only to wreck of the seas, which included flotsam, jetsam, and lagan. The
4
court held that the coal must go to the finder3
This coal had never been cast upon the land or shore, and hence was
not wreck proper. It was not flotsam, because it did not float upon the
water. It was not jetsam, because it had never been cast into the sea
to save the ship; nor was it lagan, because.., it must be buoyed....
The most frequently asserted rationale for the American rule, however,
is exemplified by United States v. Tyndale 5 and Thompson v. United States.3 6
These two decisions assert that the sovereign has the inherent constitutional
power to legislate with respect to derelict property, but until the legislature
manifests an intent to appropriate such property, the courts should continue
to favor the finder. In Tyndale, money was recovered from a body found
floating at sea. The United States Circuit Court of Appeals for the First
Circuit held for the finder against the claims of the United States. The court
based its decision upon the lack of either statute or settled practice requiring
the fund to be turned over to the sovereign.37 And in Thompson v. United
States, the United States Court of Claims specifically stated:38
30.
31.
32.
33.
34.
35.
36.

1 Am. JuR. 2d Abandoned Property §18 (1962).
United States v. Tyndale, 116 F. 820, 823 (lst Cir. 1902).
See, e.g., Coleman v. Davis, 120 So. 2d 56, 58 (Ist D.CA. Fla. 1960).
38 F. 503 (E.D. Mich. 1889).
Id. at 509.
116 F. 820 (Ist Cir. 1902).
62 Ct. Cl. 516 (1926).

37. United States v. Tyndale, 116 F. 820, 821 (1st Cir. 1902).
38. 62 Ct. Cl. 516, 524 (1926).
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[WAhen a vessel is derelict and abandoned in the navigable waters of
the United States or anywhere else it belongs to that person who finds it
and reduces it to possession. Congress could undoubtedly provide that
the proceeds of derelict and abandoned vessels in the navigable waters
of the United States be paid into the Treasury; but no such law has
been passed, and until it is the principles of natural law must prevail.
This rationale appears to be based upon the fact that the earliest English
laws of derelict property were passed as revenue measures. Thus, it should be
explicitly declared, as is customary with American legislatures, exactly what
sources are to provide revenue for the sovereign. 39
It is apparent that in the absence of statute, the majority view in this
country wholly disfavors any right of the sovereign to derelict property
recovered by private effort. In fact, prior to Florida's recent departure,
minority positions were nonexistent. The abandonment of the American
rule by Florida is, therefore, of great significance.
Florida Case Law
Although the Archives and History Act of 1967 purports to settle any
question of title to historical treasure, Florida case law prior to its enactment
is not without significance. Presumably, decisions adopted by Florida courts
are still in effect with regard to derelict property found at sea that is not of
historical importance. In addition, the Florida case law rule must be viewed
as a singular development in the law of abandoned property, worthy of
notice on this ground alone.
During the last decade, Florida accepted and then rejected the American
rule that the sovereign acquires no right to derelict property found at sea in
the absence of statute. In the 1952 case of Howard v. Sharlin,40 an action
for damages was instituted for the alleged conversion by defendant of the
lead keel of a sunker schooner to which plaintiff claimed title as original owner.
The principle issue was whether there had been an abandonment of the
vessel and whether she was derelict at the time defendant undertook to
salvage the lead from her keel. The lower court resolved this issue for plaintiff,
awarding him damages. The Florida supreme court, in a brief opinion by
Justice Roberts, reversed. The court concluded that:-'
[T]he evidence showed conclusively that there was an abandonment of
the vessel

. . .

and that she was a derelict ....

In such circumstances,

the right to the possession and control of the vessel was in the
defendant.
The brevity of the opinion prevents a determination of whether the defendant
contended that title to the vessel vested in him by occupancy or whether
39. Kenny &Hrusoff, supra note 11, at 394.
40. 61 So. 2d 181 (Fla. 1952).
41. Id. The court cites 47 AM. JUR. Salvage §28, at 278, which states "in the case of
a derelict, the salvors who first take possession have ... the entire and absolute possession
and control of the vessel . . .and no one can interfere with them ...."
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he merely asserted that his rightful possession and control resulted in a salvage
lien. Nevertheless, this case has been repeatedly cited as authority for the
4
proposition that title vests in the finder of abandoned vessels. 2
A discussion of Florida case law in this area must further include the
Florida supreme court's unique decision in State ex rel. Ervin v. Massachusetts
Co.,4 3 decided four years after Howard. There, the court specifically renounced the American rule and awarded ownership of a sunken vessel to
the state in its sovereign capacity, "expressly invoking its version of the
English common law as the basis for decision ... "" This case is an illustrious
example of a court clutching at precedential straws in order to fashion a rule
that presumably would mete out the desired result.
The battleship Massachusetts was used as a gunnery target following
World War I and was sunk in the Gulf of Mexico off the coast of Escambia
County - well within Florida's territorial grasp of three leagues out to sea.45
The vessel was scuttled in water so shallow that several of its gun turrets
remained above surface, providing navigational aids to small craft. It was
carefully pointed out, in addition, that the ship had become an excellent
manmade fishing reef, which attracted large numbers of tourist fishermen
as well as local anglers. The Navy Department readily admitted that the
vessel had been abandoned voluntarily. After months of preparations and
the expenditure of several thousand dollars, the Massachusetts Company, a
joint venture salvage firm, secured a navigational permit from the Army
Corps of Engineers and commenced salvage operations. The State of Florida
and two intervening fishing dubs sought to enjoin the company from further
salvage operations. The Escambia County Circuit Court held for the defendants, denying injunctive relief. 48 Applying the generally recognized view that
the finder of abandoned goods prevails over the owner of the locus in quo,
the lower court held: (1) that title to personal property found on state owned
submerged land inures to the finder in the absence of a contrary statute;47
(2) that the common and statutory law of England prior to 1776 does not
preclude defendant's right of salvage since the sunken ship could not be
classified as wreck, flotsam, jetsam, or lagan;48 and (3) that the long continued use of the ship by members of the public as a fishing spot had not
established a prescriptive right that would preclude the defendant from salvage operations.4 9 The court further resolved the conflict between Florida
Statutes, sections 705.01 and 715.01. Florida Statutes, section 705.0150 provide
for sheriff's sale of derelict property found within any county, the proceeds
42. See Annot., 63 A.L.R.2d 1369, 1375 (1959).
43. 95 So. 2d 902 (Fla.), cert. denied, 355 U.S. 881, 63 A.L.R.2d 1360 (1957).
44. Kenny & Hrusoff, supra note 11, at 397.
45. Florida's boundaries extend three miles into the Atlantic and three leagues, or
about nine miles, into the Gulf of Mexico. FILA. CONSr. art. I (1968).
46. State ex re. Ervin v. Massachusetts Co., 9 Fla. Supp. 128 (Escambia County Cir.
Ct. 1956).
47. Id. at 131. The court cites Howard v. Sharlin, 61 So. 2d 181 (Fla. 1952).
48. Id. at 132.
49. Id. at 133.

50. FA. STAT. §705.01 (1967).
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to be paid into the state treasury. Florida Statutes, section 715.01,51 on the
other hand, states that title to all personal property found in places open to
the public shall inure to the finder after six months. It was held that the
latter must control since it was the latest expression of the legislature and
unlikely that the legislature intended to overturn a settled rule of law of
52
the United States.
This decision, unusually flawless, was diminished only by the third point
of decision. Prescription in property law is the acquisition of property rights
in goods or land through continuous use or possession adverse to the legal
owner. 53 Since abandoned goods have no owner, a decision for defendant
based upon a prescription theory was clearly uncalled for. In addition, it
would seem that the continued use of the ship by the public as a fishing
ground would have been sufficient to establish possession, the only prerequisite
for the vesting of title under the American rule. The possession required to
give ownership to a sunken vessel is not physical possession, but merely such
possession as the nature of the property and situation allow. 54 The lower
court could have held for the state on this ground alone.
The Florida supreme court abruptly reversed, Justice Roberts, the author
of the Howard v. Sharlin opinion, again being called upon to deliver the
court's opinion. Any question of possession was expressly excluded from the
decision, it being assumed that possession was in the salvagers. Thus, the
most legitimate route of reversal was foreclosed at the outset. The court
limited itself to the sole issue of whether the state "has a possessory right or
title to the wreck that cannot lawfully be interferred with by the Company.
After an extensive review of English authority, beginning with the
• . .,,55
Statute of Westminster, the supreme court granted the injunction:56
We conclude, therefore, that the wreck of the vessel is a "derelict"
which, at common law, would belong to the Crown in its office of
admiralty at the end of a year and a day, under the authority of the
cases above cited.
There are several aspects of this opinion that are at least debatable.
First, the Statute of Westminster 7 is relied upon heavily, the court failing to
8
note that it applied only to wreck that by Constable's Case- included flotsam,
jetsam, and lagan. It is impossible to fit a sunken battleship into an), of these
categories. Second, the court cites many English derelict cases beginning with
The Aquila, decided twenty-two years after the statutory adoption date of
51. FLA. STAT. §715.01 (1967).
52. State ex rel. Ervin v. Massachusetts Co., 9 Fla. Supp. 128, 132 (Escambia County
Cir. Ct. 1956).
53. See, e.g., R. BROWN, PERSONAL PROPERTY 29-34 (2d ed. 1955).
54. See Eads v. Brazelton, 22 Ark. *499, 0511-12 (1861); The Turbantia, [1924] Eng.
L. Rep. 78 (Probate Div.).
55. State ex rel. Ervin v. Massachusetts Co., 95 So. 2d 902, at 904 (Fla. 1957).
56. Id. at 907.
57. 3 Edw. 1, c. 4.
58. 77 Eng. Rep. 223 (K.B. 1601).
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the English common law.59 The even larger number of state and federal
court decisions to the contrary were virtually ignored. Third, no cases are
to be found in support of the proposition that derelict property belongs to
the sovereign merely because it happens to come to rest on the sovereign's
submerged territory. In addition, the court's holding that the various Florida
statutes dealing with derelict goods demonstrated the legislature's intent to
preempt for the state those fiscal incidents that were the king's at common
law, is less than appealing. This is especially so since prior to 1776 sunken
vessels were not part of the royal prerogative under any circumstances. The
dissenting opinion- to the effect that Florida Statutes, section 715.01, must
control-is much more convincing.60 It will be remembered that this enactment provided that title to goods found on property open to the public would
vest in the finder after six months. 61 It would seem that no place could be
more public than Florida's oceans.
Thus, more than a decade ago, Florida radically departed from the accepted view that the state in its sovereign capacity obtains no right to derelict
goods found at sea. The Florida supreme court's decision in State ex rel.
Ervin v. Massachusetts Co., however, is now primarily of historical importance,
for the modem day treasure seeker has recently become the object of statutory
control. Nonetheless, the rule announced therein remains the law of Florida
with respect to goods recovered in territorial waters that are not of historical
significance. Perhaps the fact that in the past twelve years no other jurisdiction has adopted the Florida view by case law reflects upon the soundness
of the court's decision.
Recent Legislative Enactments
The largest finds of abandoned treasure in Florida's territorial waters
occurred just prior to 1965.62 The legislature immediately took steps to
protect the state's interest by passing the Antiquities Act of 1965.63 The preamble to this act states:64
It is hereby declared to be the public policy of the state to protect and
preserve historic sites.., treasure trove, objects of antiquity which
have scientific or historic value or are of interest to the public, including but not limited to ... coral formations, sunken, abandoned ships
or any part thereof....
Provision was made for the establishment of a state Board of Antiquities
that was authorized to: 65

59.

FLA. STAT. §2.01 (1967).

60.
61.

State ex rel. Ervin v. Massachusetts Co., 95 So. 2d 902, 908 (Fla. 1957).
FrA. STAT. §715.01 (1967).
62. See HELL=, supra note 1, at 116-21.
63. FLA. STAT. §§267.01-.08 (1965).
64. FLA. STAT. §267.01 (1965).
65. FA. STAT. §267.07 (1965).
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[E]nter into contracts when necessary . . . with private salvage com-

panies or individuals for the discovery and salvage of treasure trove.
The salvager shall be entitled to retain a fair share of objects recovered
or at the discretion of the board their reasonable cash value . . .
seventy-five per cent of the fair market value of objects recovered or
a combination of objects and fair market value may be retained by
the salvager.
The act further provided that rules and regulations promulgated by the
board were to have the force and effect of law.66 It was not until early 1966,
however, that the first rules of the Antiquties Board appeared.67 And since
the terms of the Antiquities Act may alone govern the disposition of any
treasure recovered prior to the promulgation of these rules, 68 its terms merit
close examination.
First, the Antiquities Act contains no declaration of state ownership of
treasure found in sovereignty waters. The act is similarly silent with regard
to rights of ownership accruing to those discovering submerged treasure.
These rights, however, are clearly antagonistic to the broad powers of administration granted the Board of Antiquities.69 Thus, the only tenable view is
that the Antiquities Act impliedly recognizes the ownership rule announced
in State ex rel. Ervin v. Massachusetts Co.
Though cases requiring construction of the 1965 act have not yet appeared,
two drafting ambiguities are easily detected. First, the act applies to sunken
vessels and "any part thereof." 70 It is questionable whether cargo of a vessel
could be classified as part of the vessel. This phrase would seem to apply
only to physical segments of the vessel itself. Second, if the above analysis is
correct, the only term utilized to encompass sea treasure would be "treasure
trove," which is found in both the preamble to the act 71 and that portion

granting the power to award salvage contracts. 72 As before noted, treasure
trove traditionally applies only to valuables intentionally hidden on or in the
earth. 73 The term would hardly apply to treasure unintentionally lost during
a shipwreck. However, since the statute is not in derogation of Florida's
74
common law rule as enunciated in State ex rel. Ervin v. Massachusetts Co.,
strict construction could not be urged. And considering the timing and
language of the act, it is unlikely that any Florida court would find these
flaws fatal.
The regulations of the Board of Antiquities, 75 which became effective Jan66.

FLA. STAT.

67.

FLA. ADMIN. CODE §§33-1.01 to .11

§267.02 (1965).
(1966).

68. It is possible that retroactive application of the antiquities regulations would contravene constitutional safeguards by divesting previously acquired property rights. U.S.
CONSr. amend. XIV.
69. See FLA. STAT. §§267.02-.07 (1965).
70. FLA. STAT. §267.01 (1965).
71. Id.
72. FLA. STAT. §267.07 (1965).
73. 1 BLACKSTONE, COMMENTARIES 0295.
74. 95 So. 2d 902 (Fla. 1957).
75. FLA. ADMIN. CODE §§33-1.01 to .11 (1966).
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uary 20, 1966, are comprehensive in scope. All drafting ambiguities of the
1965 act are effectively eliminated. These rules have been retained intact
under the Archives and History Act of 1967, but they will be considered
at this point rather than in conjunction with the later act. The rules

explicitly declare that: 76

Treasure trove, artifacts and such objects having intrinsic or historical
.. . value having been abandoned on . . . state-owned sovereignty

submerged lands are hereby declared to belong to the State of Florida.

Treasure trove is defined as "all precious material, including gold, silver,
bullion, jewelry, pottery and ceramics ... ,,7
The rules reaffirm the statutory authority granted the board to enter into
contracts with private salvage companies to recover submerged treasure
trove.78 Indeed, it is said that no such operations will be carried out on state
owned lands "by any person without having first contracted with the Board
of Antiquities."79 Recovered materials are to be divided only in accordance
with the contract provisions.8 0 The regulations are silent with regard to the
75-25 per cent split alluded to in the Antiquities Act itself. This provision
must, therefore, be viewed as a discretionary one, designed only to place a
maximum ceiling upon contract compensation to salvagers.
The remaining regulations outline the types of contracts awarded by
the board,81 and provide for extensive supervision of all contract operations
by state personnel.8 2 Contracts for exploration may be negotiated by the
board: 3
[O]nly after a determination that the person or corporation . . . is

willing and professionally able to carry out such contract and gives
evidence of sufficient financial ability to carry on exploration for...
treasure trove or related materials so as to accurately determine the
presence or absence of valuable materials in the areas covered by such
contract.
Contracts for salvage are authorized for a limited area when "there is a

promise of results from salvage operations in said limited area."8 4 Presumably,
those holding exploration contracts are entitled to salvage contracts when
salvage operations would be profitable. The rules are silent in this respect.
Another requirement not explicitly covered by the rules is that of performance
bonds, although it is said that the contractor must give "evidence of sufficient

76.

Id. at §33-1.04.

77. Id. at §3-1.01.
78. Id. at §33-1.03.

79. Id.
80.
81.
82.
83.
84.

Id. at
Id. at
Id. at
Id. at
Id. at

§53-1.09.
§§33-1.05 to .08.
§§33-1.10 to .11.
§35-1.05.
§33-1.06.
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financial ability to carry on exploration .
8.5."1,5
Currently, a 5,000 dollar bond
must be posted by exploration contractors. The requirement is increased to
15,000 dollars in the case of a salvage contract.8 6 Cash fees are also required
of those contracting with the board. A fee of 600 dollars is charged for each
exploration contract. This amount is doubled for salvage contracts.8 7 The
subject of fees is also not part of the board's official rules. Apparently it was
felt that bonding and fee requirements should be subject to discretionary
change without necessitating formal rule amendments.
The remaining regulations outline those steps taken by the state to oversee
actual contract operations. s8 These rules are extensive in scope and of little
importance except to those actually engaged in the search or recovery of
treasure. Suffice it to say that Florida's interest is adequately protected due to
the presence of a state agent during all contract operations. 9 No doubt state
personnel are required to prevent what has been termed gold "bootlegging."6 0
The 1967 legislature replaced the Antiquities Act of 1965 with the
Archives and History Act in 1967.91 To compare the wording alone of these
two statutes would indicate a drastic change in legislative policy. The 1967
act adds the following policy statement: 92
It is further declared to be the public policy of the state that all
treasure trove, artifacts and such objects having intrinsic or historical
. . . value which have been abandoned on state-owned sovereignty
submerged lands shall belong to the State of Florida with the title
thereto vested in the Florida Board of Archives and History for the
purpose of administration and protection.
Unlike its predecessor, 93 the Archives and History Act is completely silent
with respect to contract awards to private salvagers. The 75 - 25 per cent split
provision is excluded from the later statute.
On its face, this enactment appears designed to disenfranchise private
rights to discovered treasure. In reality, however, the Archives and History
Act represents little change, if any, in legislative policy regarding abandoned
treasure. As aforementioned, the broad powers of administration granted
the Board of Antiquities by the 1965 act 9 4 were clearly antagonistic to any
private ownership rights accruing to those discovering abandoned treasure.
Thus, the state's declaration of ownership in the Archives and History Act
operated merely to incorporate within the later act that which was clearly
implied in the former.
85. Id. at §33-1.05.
86. Letter from Robert Williams, Executive Director of the Florida Board of Archives
and History, to Frank H. Fee, III, Oct. 1, 1968, on file in the University of Florida Law
Review office.
87. Id.
88. FLA. ADMIN. CoDE §§33-l.l0 to .11 (1966).
89. Id. at §33.10 (3).
90. See HELLIER, supra note 1, at 121.
91. FLA. STAT. ch. 267 (1967).

92.

FLA. STAT.

93.
94.

See FLA. STAT. §267.07 (1965).
See FLA. STAT. §§267.04-.07 (1965).

§267.061 (1) (b) (1967).
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It is likely that the Archives and History Act of 1967 is merely a provision
designed to streamline and clarify the Antiquities Act of 1965. One of the
duties assigned the Commission on Antiquities by the 1965 act was to "cause
a study to be made ... and to report its findings and recommendations...
to the legislature prior to the next regular session. . . ."95 No doubt the
Archives and History Act of 1967 was the result of this study. That it
represents no substantive change in legislative policy with regard to treasure
is signified by the fact that the regulations issued by the new Board of
Archives. and History are identical to those issued under the 1965 act.96
Thus, the Archives and History Act of 1967 was intended neither to grant
nor retract any substantive rights.
The Archives and History Act of 1967, as well as its 1965 predecessor, is
no doubt valid. It is generally recognized that it is within the powers of the
state to take charge and dispose of apparently abandoned property provided
it has sufficient contacts with the property or the land upon which it is
found. 97 In addition, it could not be asserted that salvagers would be deprived
of property without due process9" since this argument presupposes that rights
of property have vested in the finders of treasure. The Florida common law
rule is here significant since it established that the possession of goods abandoned in sovereignty waters is in the state. 99 Since title to abandoned goods
follows possession, all property rights in abandoned treasure rest with the
state. 00 It is also unlikely that the state's preemption of title to abandoned
marine property of purely historical value would raise the constitutional
question of the state's interference in what is essentially a federal question. 01
It has been contended that a state's claim to derelict property found within
its territorial waters conflicts with the general maritime law policy of encouraging the swift recovery of distressed property. 0 2 This policy is implemented
by offering liberal rewards to would-be salvagers. 0 3 This argument, however,
does not seem valid with respect to historical artifacts that hardly could be
termed "distressed" property in the sense that threats to life or property are
imminent. It must be borne in mind that the Archives and History Act does
not apply to marine property in general. Additionally, it must be realized
that few courts would likely object to the meritorious public policy of
acquiring and preserving objects of history.
Perhaps the crucial question is whether the Archives and History Act
should be condemned as too great a departure from the law's general policy
of awarding possessory rights in rem in derelict goods found at sea. No doubt
the enactment violates the natural law precept of occupancy as a predicate
to ownership - a precept of Anglo-American property law. The earliest
95. FLA. STAT. §267.04 (1965).
96. See FLA. ADMIN. CODE §§41B-1.01 to .11 (1968).
97. See 1 Ams. JuR. 2d Abandoned Property §6 (1962).

98. U.S. CoNsr. amend. XIV.
99.
100.
101.
102.

State ex rel. Ervin v. Massachusetts Co., 95 So. 2d 902 (Fla. 1957).
Id.
See M. NoRRIS, THE LAW OF SALVAGE 258 (1958).
Id.

103. Id. at 369.
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statutes awarding title to derelict property to the sovereign were passed as
revenue measures. The Archives and History Act, however, is not designed
to serve this purpose. Its intent is clearly one of preservation and conservation. The legislature apparently felt that treasure that had been in Florida
waters for two hundred years should inure to all citizens of the state as
museum pieces and not just to those who were fortunate enough to find it.
Though indiscriminate removals from the realm of private enterprise are to
be discouraged, few will attack the legislature's general intent to preserve
historical artifacts for the edification and benefit of all the state's citizens.
Also, it should be pointed out that generous profits are still to be had through
the medium of salvage contracts.1 0 4 Only treasure itself, not its acquisition, has
been removed from the realm of private enterprise. 1°5 Thus, the legislature
has successfully balanced the policy of protecting and preserving historical
artifacts with the clear necessity of having the objects first located and
recovered.
Florida is the first jurisdiction to be faced with the problem of the conflicting rights of the state and private salvagers to historical treasures found
at sea.1 06 No statutory alternatives have been found that offer a better solution

to the conflict. 1 ° 7 Yet, the Archives and History Act does not adequately pro-

tect those actually making treasure discoveries in Florida waters. The regulations of the Board of Archives and History dearly indicate that in the area of
treasure, natural rights must bow to contract rights. The decision as to who
receives contracts is wholly subject to the discretion of the board. It is submitted that those discovering treasure should be made beneficiaries of a
statutory lien for salvage immediately upon their reporting their find to the
state. If the board feels that the finder is unsuited to do the actual salvage
work, the state should be free to contract with another firm, subject however,
to payment of a statutory percentage of the salvage profits to the original
finder. Such an amendment to the Archives and History Act would protect
those finders who are amateur treasure seekers and would avoid the necessity
for employment contracts between finders and professional salvage firms.
Employment contracts of this type are clearly discouraged by the board's
regulations.108 In general, however, the Archives and History Act should be
104. Though the 75-25% treasure distribution scheme has been deleted from both the
statute and the board's regulations, it is interesting to note that it has been informally
adopted by the state by contract provision. Letter from Robert Williams, Executive
Director of the Florida Board of Archives and History to Frank H. Fee, III, Oct. 1, 1968,
on file in the University of Florida Law Review office.
105. In a recent policy decision the Florida Cabinet chose to allow private salvagers to
engage in salvage activities within state marine preserves. This represents a major extension
of private enterprise in this area. St. Petersburg Times, Nov. 6, 1968, §B at 4, cols. 1-8.
106. Massachusetts has a statute that allows the state to take charge of derelict sea
property. MAss. ANN. LAws ch. 91, §39 (1967). However, it was early established that this
statute applied only to wreck, jetsam, flotsam, or lagan. See Chase v. Corcoran, 106 Mass.
286 (1871).
107. A North Carolina statute has recently been enacted that seems to have been
modeled after Florida's Antiquities Act of 1965. In all major particulars the statutes are
similar. See ch. 533, [1967] N.C. Sess. Laws 564, 565.
108. See FLA. ADMIN. CODE §§41B-1.06, .08 (1968).
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